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NO. 44437
JEROME COUNTY NO. CR 2016-1603

APPELLANT'S BRIEF

STATEMENT OF THE CASE
Nature of the Case
Pursuant to a plea agreement, Loyd Ray Wehrli pleaded guilty to two counts of sexual
abuse of a child under the age of sixteen. The district court imposed two consecutive sentences
of twelve years, with three and one-half years fixed. Mr. Wehrli then filed an Idaho Criminal
Rule 35 motion requesting leniency, but the district court denied the motion.

On appeal,

Mr. Wehrli asserts that the district court abused its discretion by imposing excessive sentences.

Statement of the Facts & Course of Proceedings
In December of 2015, Officer Wilson of the Jerome Police Department was dispatched to
the St. Luke’s emergency room to assist with a juvenile sexual assault investigation.

1

(Presentence Report (hereinafter, PSI), p.6.)1 Officer Wilson talked with the alleged victim,
eleven-year-old R.R., and her mother. (PSI, p.6.) They said they spent the previous night with
Mr. Wehrli and his wife in Jerome. (PSI, p.6.) R.R.’s mother said that she was watching
television with her other daughter and Mr. Wehrli’s wife, while R.R. was in the bedroom with
Mr. Wehrli watching another television. (PSI, p.6.) R.R.’s mother sent her other daughter to
check on R.R., and the other daughter returned and said she had seen Mr. Wehrli touching R.R.
between her legs. (PSI, p.6.) Later, R.R. told her mother that Mr. Wehrli had been rubbing his
hand on her private parts beneath her underwear. (PSI, p.6.) She also said that Mr. Wehrli had
done this on previous occasions, most recently during the prior month when she said that
Mr. Wehrli had touched and licked her private parts. (PSI, p.6.) Shortly thereafter, Mr. Wehrli
contacted Officer Wilson and met with him at the police department. (PSI, p.6.) He admitted
that he had done similar things with R.R. in the past and estimated that it had happened about
five or six times. (PSI, p.6.) He explained that he did not pursue the relations, and felt that R.R.
initiated the contact. (PSI, pp.6-7.) He also said that he never penetrated R.R. in any way and
never engaged in oral sex with her. (PSI, p.7.)
The next day, Officer Wilson was contacted by St. Alphonsus Hospital. (PSI, p.7.) The
staff there reported that R.R. said Mr. Wehrli told her she would get in trouble if she told anyone
about their contacts. (PSI, p.7.) During the subsequent CARES interview, R.R. said that—when
she went to the bedroom to check if Mr. Wehrli was asleep—he grabbed her and tried to kiss her,
but she kept her lips closed. (PSI, p.7.) She also said that Mr. Wehrli had inserted a finger into
her vagina. (PSI, p.8.) R.R. then described several other incidents of sexual contact with
Mr. Wehrli. (PSI, p.8.)
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All citations to the PSI and its attachments refer to the 115-page electronic document.
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Mr. Wehrli was originally charged with two counts of lewd conduct with a minor under
sixteen years of age. (R., pp.52-53.) Subsequently, pursuant to plea agreement, Mr. Wehrli
agreed to plead guilty to two counts of sexual abuse of a child under the age of sixteen years.
(R., pp.62-63; 5/16/16 Tr., p.21, L.16 – p.22, L.24.) At the sentencing hearing, the State
recommended that the district court impose two consecutive sentences of 25 years, with 10 years
fixed.2

(7/11/16 Tr., p.44, Ls.19-23.)

Alternatively, if the district court chose to impose

concurrent sentences, the prosecutor asked for a sentence of “25 years unified with 20 years
fixed . . . .” (7/11/16 Tr., p.44, L.23 – p.45, L.2.) Mr. Wehrli’s counsel pointed out that the PSI
writer recommended a term of probation and thus requested that the district court impose a
suspended or partially suspended sentence, or retain jurisdiction. (7/11/16 Tr., p.53, Ls.10-22,
p.59, Ls.20-24.) The district court imposed two consecutive sentences of twelve years, with
three and one-half years fixed. (7/11/16 Tr., p.72, L.22 – p.73, L.2; R., p.87.) Mr. Wehrli then
filed a notice of appeal timely from the district court’s judgment of conviction. (R., pp.92-93.)

ISSUE
Did the district court abuse its discretion when it imposed two consecutive sentences of twelve
years, with three and one-half years fixed, following Mr. Wehrli’s pleas of guilty to two counts
of sexual abuse of a child under sixteen?
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The prosecutor repeatedly called Mr. Wehrli a “pedophile” at the sentencing hearing. (7/11/16
Tr., p.29, L.13 – p.32, L.2.) This was apparently due to the fact that, during his psychosexual
evaluation, Mr. Wehrli said that he thought he was a pedophile but not a predator. (PSI, p.42.)
However, as both the psychosexual evaluator and Mr. Wehrli’s counsel pointed out, Mr. Wehrli
likely did not know the clinical meaning of these terms when he was interviewed. (PSI, p.42,
7/11/16 Tr., p.46, L.13 – p.47, L.12.)
3

ARGUMENT
The District Court Abused Its Discretion When It Imposed Two Consecutive Sentences Of
Twelve Years, With Three And One-Half Years Fixed, Following Mr. Wehrli’s Pleas Of Guilty
To Two Counts Of Sexual Abuse Of A Child Under Sixteen
Based on the facts of this case, Mr. Wehrli’s consecutive sentences of twelve years, with
three and one-half years fixed, are excessive because they are not necessary to achieve the goals
of sentencing. When there is a claim that the sentencing court imposed an excessive sentence,
the appellate court will conduct an independent examination of the record giving consideration to
the nature of the offense, the character of the offender, and the protection of the public interest.
See State v. Reinke, 103 Idaho 771 (Ct. App. 1982).
Independent appellate sentencing examinations are based on an abuse of discretion
standard. State v. Burdett, 134 Idaho 271, 276 (Ct. App. 2000). In such a review, an appellate
court considers “whether the court acted within the boundaries of such discretion, consistent with
any legal standards applicable to its specific choices, and whether the court reached its decision
through an exercise of reason.” State v. Hass, 114 Idaho 554, 558 (Ct. App. 1988). When a
sentence is unreasonable based on the facts of the case, it is an abuse of discretion. State v. Nice,
103 Idaho 89, 90 (1982). Unless it appears that confinement was necessary “to accomplish the
primary objective of protecting society and to achieve any or all of the related goals of
deterrence, rehabilitation or retribution applicable to a given case,” a sentence is unreasonable.
State v. Toohill, 103 Idaho 565, 568 (Ct. App. 1982). Accordingly, if the sentence is excessive,
“under any reasonable view of the facts,” because it is not necessary to achieve these goals, it is
unreasonable and therefore an abuse of discretion. Id.
There are a myriad of mitigating factors that illustrate why Mr. Wehrli’s sentence is
excessive under any reasonable view of the facts. First, Mr. Wehrli was 68 years old at the time
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of sentencing, and these were his first felony convictions. (PSI, p.16.) In fact, these were his
first convictions of any kind other than a misdemeanor conviction for possessing, transporting, or
shipping wildlife in 1994, and some miscellaneous traffic citations. (PSI, pp.16-17.) Idaho
courts have long recognized that a defendant’s old age and lack of a criminal record are
mitigating factors that support less severe sentences. Cook v. State, 145 Idaho 482, 489-90
(Ct. App. 2008) (finding aggregate sentence for nine related counts of grand theft to be
excessive, in part, because “to incarcerate Cook for, at a minimum, the full determinate twentynine years would be nearly the equivalent of imposing a life sentence given the relatively
advanced age Cook will have reached in a prison setting by the time he is even eligible for
parole”); State v. Nice, 103 Idaho 89, 91 (1982) (reducing sentence where present conviction
“was the defendant’s first felony with no prior history of any sexual violations”).
Additionally, Mr. Wehrli demonstrated sincere remorse and accepted responsibility for
his crimes. He voluntarily contacted and met with Officer Wilson and told him about what
happened. (PSI, p.6.) He also sought out and began counseling almost immediately. (PSI,
p.22.) That counseling contributed to his increased awareness of the seriousness of his actions
and his complete acceptance of responsibility. Indeed, when asked how he felt about the crimes
after those counseling sessions, Mr. Wehrli said, “I am so totally ashamed at my choices and so
ashamed at the hurt for others that I have done.” (PSI, p.16.) Similarly, in his comments to the
district court for the PSI he wrote, “I do not have words to express how ashamed and sorry I am
for my actions. I pray every day for forgiveness for all that I have hurt and or affected.” (PSI,
p.23.) Finally, at the sentencing hearing, Mr. Wehrli said, “I do not have the words to express
how sorry I am for what I have done, the pain that I have created, and I will live the rest of my
life regretting what I did.” (7/11/16 Tr., p.62, Ls.16-20.) These statements show that Mr. Wehrli
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was aware of the serious nature of his crimes as well as their effect on the victim and her family,
and he was sincerely sorry for what he had done and accepted full responsibility. A defendant’s
expressions of remorse and acceptance of responsibility should also be considered as mitigating
information. State v. Shideler, 103 Idaho 593, 594-95 (1982).
Amenability to sex offender treatment is also a long-recognized mitigating factor.
State v. Alberts, 121 Idaho 204, 209 (Ct. App. 1991) (holding that consecutive sentences for two
counts of lewd conduct with a minor were excessive, in part, because the defendant expressed a
“willingness to accept treatment”). In this case, not only was Mr. Wehrli willing to accept
treatment, he began treatment to address his issues and work towards understanding his behavior
very soon after he admitted what he had done. (PSI, pp.22, 96.) Further, the psychosexual
evaluator concluded that Mr. Wehrli was a low risk to reoffend in part because Mr. Wehrli was
“amenable to sex offender treatment.” (PSI, pp.53-54.) The evaluator also explained that
Mr. Wehrli “appears to have multiple protective variables which help to lower his risk to reoffend and/or be compliant with treatment and supervision.” (PSI, p.53.)
Additionally, Mr. Wehrli’s background—as well as the content of many of the letters
submitted on his behalf—show that he had a good character in general, and he was respected and
appreciated by many in the community because of his commitment to helping others. (PSI,
pp.89-95.) For example, his supervisor at work wrote that he had known Mr. Wehrli for over
twelve years, and he was impressed with Mr. Wehrli not only because he had been successful at
work but because of his character, and the “service he would provide for the less fortunate
neighbors in his community . . . .” (PSI, pp.94-95.) Similarly, another friend wrote that
Mr. Wehrli was not only honest in business dealings but was “concerned for those around him.”
(PSI, p.92.)
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Mr. Wehrli’s niece wrote a letter also. (PSI, p.91.) She explained that she had “no
problem” in writing a character reference letter for Mr. Wehrli as Mr. Wehrli’s sister was a
single mom, and Mr. Wehrli “stepped in and stood in the place as my father figure.” (PSI, p.91.)
She explained that she spent “countless hours just tagging along” with Mr. Wehrli when she was
growing up, and described all the things Mr. Wehrli did for her.

(PSI, p.91.) She said, “I

received horse lessons and baseball lessons from Loyd. He was always trying to do his best to
be there for me. Loyd even took me to Daddy Daughter functions. Through all this, Loyd never
once acted inappropriately towards me.” (PSI, p.91.) She went on to say that Mr. Wehrli was “a
tried and true man in his Community” who “gave back to his community through service.” (PSI,
p.91.) She noted that he “held high positions” in his church and said that “[h]e was the one to
coach and counsel the youth,” and a “figure in his Community that” people “trusted and looked
up to.” (PSI, p.91.) Finally, she wrote that she did not believe Mr. Wehrli should receive no
punishment but hoped that the information she shared would help the court to “see through to the
person Loyd Wehrli genuinely is.” (PSI, p.91.)
Mr. Wehrli’s sister also wrote a letter. (PSI, p.90.) She referenced the fact that her
daughter “did not have a father around,” and Mr. Wehrli had stepped in to help. (PSI, p.90.) She
wrote that Mr. Wehrli was “never inappropriate with her.” She also wrote that—after she found
about the charges in this case—she asked one of Mr. Wehrli’s biological daughters “if her or any
of her sisters had been molested by their father,” and the daughter said “NO.” (PSI, p.90.) She
said that she believed this was Mr. Wehrli’s first offense and felt that it was “so out of character”
for Mr. Wehrli. (PSI, p.90.) She explained that she had spoken with Mr. Wehrli and knew that
he was a “broken man for his actions and the pain he has caused others.” (PSI, p.90.) Finally,
she said she loved Mr. Wehrli and would continue to support him. (PSI, p.90.)
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Mr. Wehrli’s wife also wrote a letter. (PSI, p.89.) She started by making it clear that she
did not “condone” what Mr. Wehrli did, but she also knew that Mr. Wehrli was “very
remorseful” and regretted “his choices immensely.” (PSI, p.89.) She explained that she was
“totally shocked when this came out” and noted that she had known Mr. Wehrli for close to
twenty years and been married to him for five and one-half years. (PSI, p.89.) She said she had
always known him as “a pillar in our community” in part because he was “always offering his
services to help anyone” who needed it. (PSI, p.89.) She wrote, “As I watched him and his
participation in our small community both church and civil I desired to have a husband such as
him.” (PSI, p.89.) She went on to say that she had been in an abusive marriage previously, and
her marriage to Mr. Wehrli helped her to understand “what a marriage was supposed to be like.”
(PSI, p.89.)

She explained that Mr. Wehrli treated her with respect, helped through four

surgeries, and took care of her “mentally, physically and financially.” (PSI, p.89.) Finally, she
wrote that even though she was “deeply disappointed” in Mr. Wehrli, she loved him and would
continue to support him. (PSI, p.89.) A defendant’s good character and ongoing family support
should also be considered as mitigating information. Shideler, 103 Idaho at 595 (reducing
defendant’s sentence, in part, because “[t]he overwhelming impression from this record is that
except for this particular incident the defendant’s character was good,” and defendant had the
support of his family and employer).
In addition to his commitment to helping in the community, Mr. Wehrli also has an
exemplary employment history. After high school, he attended a vocational school where he
earned a certificate in diesel mechanics in 1968. (PSI, p.20.) The following year he got a job
with Western States Equipment, and he worked with that company until 2002. (PSI, pp.20-21.)
When this offense occurred, Mr. Wehrli had been working as a salesperson for Idaho Material
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Handling since 2003. (PSI, pp.20-21.) And, as discussed above, his supervisor wrote a letter on
his behalf. (PSI, pp.94-95.) A defendant’s strong work history should also be considered as
mitigating information. See State v. Hagedorn, 129 Idaho 155, 161 (Ct. App. 1996) (approvingly
referencing the district court’s consideration of the defendant’s good employment history in
mitigation).
Mr. Wehrli also struggles with serious health issues. He has a kidney disease and takes
medication to treat that condition and his high blood pressure. (PSI, pp.21-22.) He explained
that he was taking ibuprofen for back pain and unintentionally took too much. As a result, he has
ongoing kidney issues. (PSI, p.22.) A defendant’s health problems are also a mitigating factor.
See State v. James, 112 Idaho 239, 243-44 (Ct. App. 1986).
In light of the wealth of mitigating information in this case, Mr. Wehrli’s sentences are
excessive because they are not necessary to achieve the goals of sentencing.

Given that

Mr. Wehrli was judged a low risk to reoffend, he continues to have the support of his family, and
he has no prior record of similar crimes, there are no strong indicators that society would be
endangered if he was given a shorter sentence or put on probation and allowed to participate in
treatment within the community. Indeed, this is the kind of treatment that the psychosexual
evaluator believed would likely be the most effective. (PSI, p.54.) He wrote, “Offenders who
are seen as low risk to re-offend may be best starting in a community based sex offender
treatment program.” (PSI, p.54.) Also, one of the recommendations of the evaluator was that
such treatment utilize polygraph testing “to ensure community safety and compliance to
community supervision stipulations.” (PSI, p.54.)
Shorter or suspended sentences, or a retained jurisdiction program, would also serve as a
strong deterrent and ensure that there was significant retribution for the crimes. The record in
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this case makes it clear that—given Mr. Wehrli’s lack of any prior criminal record, acceptance of
responsibility, and remorse for his actions—such punishments would provide significant and
appropriate deterrence and retribution for a man in his position.

Indeed, the PSI’s

recommendation for probation was likely based in part on the fact that the writer understood that
confining a senior citizen with health problems—not to mention no prior experience with
incarceration—in a penitentiary for years was unnecessary and unreasonable in this case. (PSI,
p.27.) Finally, as noted in the psychosexual evaluation, Mr. Wehrli’s treatment would likely be
more effective in a community based program. (PSI, p.54.) Thus his rehabilitation would be
more successful. Given the facts of this case and the wealth of mitigating factors, Mr. Wehrli’s
extended sentences were unreasonable because they were not necessary to accomplish the goals
of sentencing. The district court failed to adequately consider those mitigating factors and
therefore abused its discretion because it did not reach its decision through an exercise of reason.

CONCLUSION
Mr. Wehrli respectfully requests that this Court reduce his sentence as it deems
appropriate.
DATED this 14th day of June, 2017.

__________/s/_______________
REED P. ANDERSON
Deputy State Appellate Public Defender
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